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Engaged in War Work 


The following procedure has been recommended by the 
War Department to be followed by officials of such corporations 
to whom requests are made by stockholders for the inspection 
of the corporate books and records: 


All stockholder requests for examination of books and 
records should be granted in accordance with state law unless 
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and that agency will pass on the facts. If the Committee finds 
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clearance to the corporate officials. On the other hand, if the 
Committee feels denial of the stockholder’s right under 
state law is justified, then it will so inform the corporate officials. 
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iT 


ome and 


bring your 
books!” 


A corporation official 
these days never knows 
when a subpoena duces 
tecum may command 
his appearance in court 
with the company’s 
stock books—litigation 
perhaps between a de- 
ceased shareholder’s 
heirs, or financial diffi- 
culties of the sharehold- 
er, or suit for a debt in 
which shares of the 
company figured as col- 
lateral. 


Many an official has 
responded with easy 
conscience—only to 
have to sit helpless in 
the witness box while 


all the innocent little 
slide-overs, good- 
enoughs and who’ll-cares 
in the keeping of his 
company’s stock records 
are searched out and 


held up, stripped of ex- 


tenuations, to discredit 


the accuracy of all. 


How fine the feeling 
in such a situation that 
comes from knowing 
your company’s records 
have been kept by an 
experienced, tirelessly 
particular transfer 
agent! 
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The Corporation Journal is published by The Corporation Trust 
Company, monthly, except in July, August, and September. Its pur- 
pose is to provide, in systematic and convenient form, brief digests of 
significant current decisions of the courts, and the more important 
regulations, rulings or opinions of official bodies, which have a bearing 
on the organization, maintenance, conduct, regulation, or taxation of 
business corporations. It will be mailed regularly, postpaid and with- 
out charge, to lawyers, accountants, corporation officials, and others 
interested in corporation matters, upon written request to any of the 
company’s offices (see next page). 


When it is desired to preserve The Journal in a permanent file, a 
special and very convenient form of binder will be furnished at 
cost ($1.50). 
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Having offices or representa- 
tives in every state and territory 
of the United States and in the 
District of Columbia and inevery 
province of Canada, we: 


1—obtain for lawyers, from 
c sources, any Official 
information the lawyer needs 
for incorporating or qualify- 
ingaclientinany jurisdiction: 


2—under the lawyer's direc- 
tion, attend to all clerical 

ls of incorporation or 
qualification as each different 
jurisdiction may require—fil- 
ing, recording, advertising, 
holding incorporators’ meet- 
ing, etc.; 


3—under the lawyer's direc- 
tion, furnish the statutory 
office or agent required for 
either domestic or foreign 
corporation in any jurisdic- 
tion: 


4—keep attorneys informed 
of all state taxes to be paid 
and reports to be filed oT 
client corporation in the 
state of incorporation and any 
states in which it may qualify 
as a foreign corporation. 


Having completely equipped 
transfer departments at the New 
York, Jersey City and Wilming- 
ton offices we are able to serve 
at whichever office is preferred: 


1—as Transfer or Co-Transfer 
ent, or Registrar, for the se- 
curities of corporations ; 


2—as Custodian of Securities, Es- 
crow Depositary or Depositary 
= i ittees, 
or Liqui 
rations being di 
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—compiles and publishes a complete line of Loose Leaf 
Services covering new business laws and taxes,, both 
Federal and State. 
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State and Local Taxes + 
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Utilities + Securities + Insurance 

lation + Carriers + Aviation 
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and Estates - Accountancylaw - 
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Concerning Our Pamphlet 
on 
What Constitutes Doing Business 


The Corporation Trust Com- 
pany’s pamphlet on the subject of 
“What Constitutes Doing Busi- 
ness” has been issued for many 
years for the convenience of at- 
‘torneys in referring to the more 
recent decisions concerned with 
the necessity of the qualification 
of corporations in states foreign to 
the state of their incorporation. 
The publication consists of a re- 
printing in booklet form of digests 
of “doing business” cases in the 
form in which they have appeared 
in The Corporation Journal. 


The latest edition of this col- 
lection of digests consisted of a 
revision to March 15, 1939. For 
the present, it is not planned to 
reprint this pamphlet. Copies, as 
revised to March 15, 1939, are, 
however, available to counsel who 
do not have this revision, and will 
be supplied to them upon request. 


On the next page is a list of 
cases digested in The Corporation 
Journal since the pamphlet was 
last issued. They are arranged 
alphabetically by states for the 


convenience of counsel. Reprints 
of this list of cases are also avail- 
able, upon request, for those who 
desire to place them in their copies 
of the booklet on “What Consti- 
tutes Doing Business” in order to 
bring them up to date. 


An examination of the decisions 
rendered since 1939 on the subject 
of “doing business,” involving the 
necessity of qualification, reveals 
no marked trend suggesting any 
departure from the principles 
enunciated in the decisions of 


prior years. 


The Corporation Trust Com- 
pany, over the fifty-year period of 
its existence, has constantly kept 
available for counsel, citations and 
other data related to the subject 
of “doing business.” It continues 
to maintain such compilations for 
the assistance of counsel in deter- 
mining whether it is necessary for 
their corporate clients to obtain 
authority to do business in states 
in which they are not presently 
qualified. 
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sane v. Coca Cola Bottling Works, a 198 So. 363. 


J. R. Watkins Co. v. Goggans et al., 5 So. 72. 
Royal Ins. Co., Ltd. v. All States Theatres, Inc., 6 So. 2d 494. 


Arkansas—Standard Mutual Benefit Corp. v. State, og S. W. 2d 459. 
State v. Tad Screen Advertising Co., 133 W.2 
Alexander Film Co. et al. v. State, 147 S. W. 2d fO1L. 


E. oe Co., Inc. v. State, 150 S. W. 2d 736; appeal dismissed, 62 S. Ct. 


/ ee 
Vaccinol Products Corp. v. State, 156 S. W. 2d 250. 
Kinsey v. American Ore Corp. et al., 158 S. W. 2d 32. 
Murray Tool & Supply Co. v. State, 159 S. W. 2d 71. 


California—McMillan Process Co. v. Brown, 91 P. 2d 613. 
Connecticut—Surveyors, Inc. v. Berger Brothers Co., 9 Conn. Sup. 176. 
District of Columbia—Neild and Sauerhoff v. District of Columbia, 110 F. 2d 246. 
Florida—Crockin v. Boston Store of Ft. Myers, Inc., et al., 188 S. 853. 
Iowa—Heyl v. Beadel et al., 294 N. W. 335. 

Burch Mfg. Co., Inc. v. McKee, 2 N. W. 2d 98. 
Louisiana—Graham Mfg. Co. v. Rolland, 186 So. 93. 

National Pumps Corp. v. Bruning et al., 1 So. 2d 320. 


Mississippi—Case v. Mills Novelty Co., 193 So. 625. 
Watson et al. v. J. R. Watkins Co., 193 So. 913. 
C. I. T. Corp. v. Stuart, 187 So. 204. 
Refrigeration Discount Corp. v. Turley, 198 So. 731. 
Morrison et al. v. Guaranty Mtg. & Trust Co., 199 So. 110. 
J.P. Smith et al. v. J. P. Seeburg Corp., 6 So. 591 


New Jersey—Babe Kaufman Music Corp. v. Mandia et al., 13 A. 2d 790. 

New Mexico—Alexander Film Co. v. Pierce, 121 P. 2d 940. 

New York—Bertolf Bros., Inc. v. Leuthardt, 26 N. Y. S. 2d 114. 

North Carolina—Best & Co., Inc. v. Maxwell, 61 S. Ct. 334. 

Ohio—Clare & Foster, Inc. v. Diamond S. Electric Co., 34 N. E. 2d 284. 

ee ne Oil Corp. et al. v. Falls Rubber Co. of Akron, Inc., 110 P. 


Pennsylvania—United Fruit Co. v. Dept. of Labor and Industry, 25 A. 2d 171. 


Tennessee—Personal Finance Co. v. Gibson et al., Tennessee Court of Appeals, 

October 26, 1940. CCH Requisition No. 246863. 

Brown v. Periodical Publishers Service Bureau, Inc., Tennessee Supreme Court, 
January 11, 1941. CCH Requisition No. 250826. 

Anderson v. Sanderson, 158 S. W. 2d 374. 

Burton Explosives, Inc. v. Strider et al., 158 S. W. 2d 731. 

H. L. Dulin & Co. v. Watts et al., Tennessee Court of Appeals, December 6, 
1941. CCH Requisition No. 271209 


Lect Miller, Inc. v. Taylor-Fichter Steel Construction Co., 139 S. W. 


Continental Supply Co. v. Hoffman, 144 S. W. 2d 253. 

Barcrow et al. v. The W. T. Rawleigh Co., 145 S. W. 2d 925. 

Hayden v. Dallas County et al., 143 S. W. 2d 990. 

Taormina Corp. v. International Playing Card and Label Co., Inc., 154 S. W. 
2d 949. 

Miller Management Co., Inc. v. The State of Texas, 159 S. W. 2d 218. 

Normandie Oil Corp. v. ‘Oil Trading Co., Inc., 163 S. W. 2d 179. 


Washington—Associated Collectors, Inc. v. Hardman et ux., 98 P. 2d 318. 
Brandtjen & Kluge, Inc. v. Nanson, 115 P. 2d 731. 


Wyoming—Creamery Package Mfg. Co. v. Cheyenne Ice Cream Co., 100 P. 2d 116. 
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Domestic Corporations 


Canada. 


Privy Council rules in infringement suit involving two registered 
trade marks which contained the same word. In a recent appeal 
from the Supreme Court of Canada which was before the Judicial 
Committee of the Privy Council, involving an action for an infringe- 
ment of a registered trade mark, the question concerned plaintiff’s 
registered mark, consisting of the words Coca and Cola, joined by a 
hyphen and written in a script form with flourishes, while the defend- 
ant’s registered mark consisted of the words Pepsi and Cola joined 
by a hyphen and written in a script form with flourishes. Sec. 3 (c) 
of the Unfair Competition Act, 1932 (Can.) c. 38, prohibited the use 
in Canada of a trade mark “similar” to a registered trade mark. After 
a reference to a dictionary definitions of the word “Cola,” the court 
observed that “Cola would therefore appear to be a word which 
might appropriately be used in association with beverages and in 
particular with that class of non-alcoholic beverages colloquially 
known by the description of ‘soft drinks.’” It was noted that the 
word “Cola” was one in common use in Canada in naming beverages. 
Referring to plaintiff’s mark, “Coca-Cola,” the court observed that 
“it is plain that the distinctive feature in this hyphenated word is 
the first word ‘Coca’ and not ‘Cola.’ ‘Coca’ rather than ‘Cola’ would 
remain in the average memory. It is difficult, indeed impossible, to 
imagine that the mark Pepsi-Cola as used by the defendant, in which 
the distinctive feature is, for the same reason the first word ‘Pepsi’ 
and not ‘Cola,’ would lead anyone to confuse it with the registered 
mark of the plaintiff.” It was concluded that the defendant had not 
adopted for use in Canada in connection with its wares a trade mark 
which in any way offended against Sec. 3 of the Unfair Competition 
Act of 1932. Coca-Cola Co. of Canada Ltd. v. Pepsi-Cola Co. of 
Canada Ltd., (1942) 2 D. L. R. 657. Shelley, K. C. and G. H. Lloyd 
Jacob (of the English Bar), for appellant ; Trevor Watson, K. C. and 
Frank Gahan (of the English Bar), and W. D. Herridge, K. C. (of 
the Canadian Bar), for respondent. 


Delaware. 


Federal court follows Delaware Supreme Court in upholding 
merger of Delaware parent and subsidiary corporations involving 
extinguishment of accumulated dividends on parent’s preferred 
stock. Plaintiffs as holders of stock of defendant Delaware corpo- 
ration sought to prevent a merger of defendant with its wholly 
owned inactive subsidiary, also a Delaware company. Unpaid 
accumulated dividends on defendants’ preferred stock amounted to 
$86.50 per share. The plan of merger contemplated that each share 
of preferred stock of the defendant, plus accumulated dividends, 
would be converted into fifteen shares of common stock of the result- 
ing corporation and each share of defendant’s common stock would 
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be converted into one share of the common stock of the resulting 
corporation. The outstanding stock of the subsidiary was to be 
cancelled. It was conceded by the plaintiffs that all of the formal 
requirements of the Delaware laws relating to mergers had been 
satisfied. The United States District Court, District of Delaware, 
dismissed the complaint and entered judgment in favor of the defend- 
ant, ruling that the decision of the Delaware Supreme Court in 
Federal United Corporation v. Havender, 11 A. 2d 331, (The Corpora- 
tion Journal, March, 1940, page 126), dismissing a bill of complaint 
under similar circumstances, governed. Hottenstein et al. v. York 
Ice Machinery Corporation, 45 F. Supp. 436. Commerce Clearing 
House Court Decisions Requisition No. 283389. John Schulman, 
Seymour Heilbron and David Getz of New York City, and William 
H. Foulk of Wilmington, for the plaintiffs. J. Richard Mackey of 
New York City and Caleb R. Layton, III, Herbert L. Cohen, Harold 
B. Howard, William S. Potter and Harold Duane of Wilmington, 
for intervenors. George S. Munson, Robert H. Richards and Aaron 
Finger of Wilmington, for the defendant. 


New York. 


Appellate Term, Second Department, modifies ruling of Municipal 
Court in case involving lease of automobile salesroom. In Colonial 
Operating Corp. v. Hannan Sales & Service, Inc., 34 N. Y. S. 2d 116, 
(The Corporation Journal, May, 1942, page 177), the Municipal 
Court of the City of New York, Borough of Queens, Second Dis- 
trict, ruled that the lease of an automobile salesroom was to be 
regarded as terminated where the lease could not be carried out 
because of governmental orders or decrees. Upon appeal, the New 
York Supreme Court, Appellate Term, Second Department, Kings 
County, on July 17, 1942, without opinion, ruled as follows: “Final 
order and judgment unanimously reversed on the law without costs, 
and judgment directed for the landlord for $100, with appropriate 
costs in the court below.” (Reported in New York Law Journal, 
July 18, 1942, page 150.) (Note: We are informed by counsel for 
the respondent that while the Appellate Term used the expression 
“judgment unanimously reversed,” the net effect of its ruling, how- 
ever, other than awarding to the landlord the sum of $100, as rent, 
was not to disturb the decision of the lower court. An application 
has been made by the plaintiff-landlord to appeal to the Appellate 
Division.) Pfeiffer & Crames, of New York City, for appellant. 
Richard J. Barry of Forest Hills, for respondent. 

‘Court of Appeals rules that unrealized appreciation in value of 
fixed assets, held for use in carrying on a corporate enterprise, may 
be taken into consideration in determining whether a corporate sur- 
plus exists from which cash dividends may be paid.’ In Randall, as 
Trustee of Bush Terminal Co. v. Bailey et al.,23 N. Y. S. 2d 173, (The 
Corporation. Journal, January, 1941, page 294), the Supreme Court, 
Trial Term, New York County, held that, in determining a question 
whether directors’ liability existed for improper declaration of divi- 





The Corporation Journal 225 


dends as impairing capital stock, unrealized appreciation and 
depreciation of assets must be taken into consideration. This 
decision was later unanimously affirmed by the Appellate Division, 
First Judicial Department, without opinion, (29 N. Y. S. 2d 512). 
On June 4, 1942, the Court of Appeals of New York affirmed the 
judgment of the Appellate Division, ruling that the surplus contem- 
plated by Sec. 58, Stock Corporation Law, from which dividends 
may be paid, may be “paid-in surplus,” “earned surplus” or “it may, 
among other things, represent the increase in valuation of land or 
other assets made upon a revaluation of the company’s fixed prop- 
erty.” Randall, as Trustee of Bush Terminal Company v. Bailey et al., 

288 N. Y. 280, 43 N. E. 2d 43. Commerce Clearing House Court 
Decisions Requisition No. 284200. John M. Harlan, James E. 
Nickerson and Ray I. Hardin, for appellant. Spencer Pinkham, 
Henry F. Holthusen and Charles E. Oberle, for Frank Bailey et al., 
respondents. David Paine and George Koegler for Title Guarantee 
& Trust Co., as ancillary executor of Edward T. Bedford, deceased, 
respondent. Arthur Garfield Hayes, John Schulman and Morris 
Shilensky for Irving T. Bush, respondent. (Note: The ruling out- 
lined above was held applicable to the affairs of a foreign corpora- 
tion recently by the New York Supreme Court, Special Term. See 
page 227.) 


Foreign Corporations 


Idaho. 


Mere ownership of real property in state, unaccompanied by doing 
business, held not to deprive unlicensed corporation from maintain- 
ing suit to prevent trespass to real property. Ina recent Idaho case 
in which a foreign corporation: sought to establish its right to the 
use of a ditch across certain real property of the defendants, it was 
alleged by the defendants that the corporation was not authorized 
to do business in Idaho. The Idaho Supreme Court refused to deny 
the corporation the right to maintain suit merely upon this allegation, 
since there was no showing that the corporation was doing business 
in Idaho. The court further observed that while the corporation 
owned a piece of real property in Idaho, it had been purchased under 
a contract of sale, executed in Minnesota calling for performance 
there, and that the deed had been delivered in Minnesota. This the 
court ruled, did not constitute doing business in Idaho. Perry et al. 
v. Reynolds et ux., 122 P. 2d 508. James & James of Gooding and 
Frank Croner of Fairfield, for appellant. Charles Scoggin of Fair- 
field, for respondents. 


Massachusetts. 


Circuit Court of Appeals upholds District Court in taking jurisdic- 
tion in actions of tort, involving causes of action arising out of state, 
wholly unconnected with local business. Defendant foreign railroad 
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corporation had appointed the Commissioner of Corporations and 
Taxation as its statutory agent upon whom service of process against 
it might be made. Service was so effected in two consolidated actions 
of tort, seeking recovery under causes of action arising in Canada, 
wholly unconnected with any business done in Massachusetts by 
the defendant, which solicited business in Massachusetts, where it 
had a freight office, sold passenger tickets, arranged for transporta- 
tion of passengers, conferred with other local ticket agents, and 
adjusted claims if no payment of money was involved. The United 
States Circuit Court of Appeals, First Circuit, ruled that, although 
direct authority appeared to be lacking, there were Massachusetts 
decisions which led it to believe the Massachusetts Supreme Judicial 
Court would interpret the statute governing service of process upon 
the Commissioner to embrace such a suit on a cause of action arising 
out of the Commonwealth. The court also considered the due 
process clause and the commerce clause of the Federal Constitution 
in connection with the rights of the defendant, and concluded that 
“no unreasonable, and therefore unconstitutional burden was placed 
upon the defendant by subjecting it to suit in Massachusetts.” 
Judgments in the District Court in favor of the plaintiffs were 
affirmed. Canadian Pacific Railway Co. v. Sullivan et al.,* 126 Fed. 
2d 433. Richard W. Hall of Boston, for appellant. Edward B. 
Hanify of Boston (Henry W. Lawlor and Richard B. Johnson of 
Boston, H. William Radovsky of Fall River, and Ropes, Gray, Best, 
Coolidge & Rugg of Boston, on the brief), for appellees. (Appeal filed 
in the Supreme Court of the United States, April 28, 1942; Docket 
No. 1185. Certiorari denied, June 1, 1942; 62 S. Ct. 1291.) 


* The full text of this opinion is printed in The Corporation Tax Service, 
Massachusetts, page 521. 


Montana. 


Foreign corporation which had consented, upon being licensed in 
Montana, to be sued upon causes of action arising in Montana, held 
not subject to suit in Montana Federal court on Minnesota Federal 
court judgment based upon cause of action which arose in Minne- 
sota. A citizen of Illinois obtained a judgment against a Minnesota 
corporation in the District Court of the United States for the Dis- 
trict of Minnesota. An action was then brought ‘on the Minnesota 
judgment in the District Court of the United States for the District 
of Montana. The corporation had complied with Sec. 6651, Revised 
Codes of Montana, by filing a consent to be sued in the courts of 
Montana “upon all causes of action arising against it in this state.” 
Service in the Montana suit was effected upon the president of the 
company. The District Court denied the corporation’s motion to 
dismiss on the ground that neither party was an inhabitant or resi- 
dent of the District of Montana and entered a default judgment for 
the full amount of the Minnesota judgment, with interest and 
costs. The United States Circuit Court of Appeals, Ninth Circuit, 
reversed this judgment and remanded the case with directions to 
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grant the corporation’s motion. Jurisdiction was founded only on 
the fact that the action was between citizens of different states. 
The court referred to that portion of Section 51 of the federal Judicial 
Code, providing that “where the jurisdiction is founded only on 
the fact that the action is between citizens of different States, suit 
shall be brought only in the district of the residence of either the 
plaintiff or the defendant.” It noted that the company claimed this 
privilege by its motion. It ruled that the corporation had not waived 
this privilege by filing the consent under Sec. 6651 of the Montana 
law, since that consent related only to causes of action arising in 
Montana, whereas the cause of action giving rise to the Minnesota 
judgment arose in Minnesota, and that, so far as the record showed, 
the corporation’s consent to be sued in Montana did not go beyond 
the requirements of the statute. North Butte Mining Co. v. Tripp,* 
United States Circuit Court of Appeals, Ninth Circuit, June 3, 1942. 
Commerce Clearing House Court Decisions Requisition No. 283413. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Montana, page 521. 


Nebraska. 


Unlicensed foreign corporation, engaged in state in very work for 
which it was organized, held doing business so as to be subject to 
service of process. Plaintiff sought damages for injuries alleged 
to have been sustained on premises in Nebraska which were being 
repaired and remodeled by defendant unlicensed foreign corporation, 
a construction company, which objected to service of process made 
upon it, on the ground that it had never been engaged in business 
in Nebraska, and also that it was not so engaged at the time of 
service. The United States District Court, D. Nebraska, Lincoln 
Division, upheld the service. The court noted that the general 
nature of the company’s business was the erection and remodeling 
of buildings and that it engaged in such work for two months in 
Nebraska. “Thus operating, was the company transacting business 
in Nebraska within the meaning of the applicable act, at the time 
of the plaintiff’s alleged injury? This court is satisfied that the 
question must be answered affirmatively.” The court also ruled that 
the company’s complete discontinuance of its business in Nebraska 
before the institution of the suit did not place it beyond the reach 
of the process of the Nebraska court. McMaster v. Robinson's 
Women’s Apparel, Inc. et al., 45 F. Supp. 99. Homer L. Kyle of 
Lincoln, for plaintiff. Kennedy, Holland, DeLacy & Svoboda of 
Omaho, and Lester L. Dunn of Lincoln, for Garrick Construc- 
tion Co. 


New York. 


Ruling in Randall v. Bailey et al. held applicable to the affairs 
of a licensed foreign corporation having its principal place of busi- 
ness in New York. In the case of Hayman et al. v. Morris et al., a 
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stockholders’ derivative suit involving the affairs of a Virginia 
corporation, licensed to do business in New York, with its principal 
place of business in New York City where its business was directed 
and records kept, the New York Supreme Court, Special Term, took 
jurisdiction. In the course of its opinion, the court referred to the 
recent decision of the New York Court of Appeals in Randall v. 
Bailey et al., (The Corporation Journal, October, 1942, page 224), 
to the effect that unrealized appreciation in value of corporate assets 
may be taken into consideration by directors in determining whether 
a corporate surplus exists from which cash dividends may be paid 
to stockholders of a New York corporation. The Supreme Court, 
Special Term, regarded the ruling of the Court of Appeals as appli- 
cable to the foreign corporation whose affairs were under consid- 
eration before it, and extended the ruling to the purchase, by that 
Virginia company, of its own stock. Another conclusion reached 
was that the Virginia company, which, under its charter, was author- 
ized to buy and sell and otherwise deal in securities of any 
kind, could “trade” in its own stock, as distinguished from merely 
purchasing it. Hayman et al. v. Morris et al., New York Supreme 
Court, Special Term, Part VI, July 15, 1942. Commerce Clearing 
House Court Decisions Requisition No. 286190. 

Corporation held not subject to jurisdiction where the activities 
in New York of its representatives were only incidental to the solici- 
tation of orders filled by manufacturing plant in Connecticut. This 
was the holding of a New York federal District Court recently in 
Darcy et al. v. Connecticut Telephone & Electric Corp.,* United States 
District Court, Southern District of New York, June 11, 1942. Com- 
merce Clearing House Court Decisions Requisition No. 284649. 
Crawford, James & Harper of New York City, for the defendant. 
Glass & Lynch of New York City, for the plaintiffs. 


* The full text of this opinion is printed in The Corporation Tax Service, 
New York, page 20,693. 

Action by New York receiver of New York assets of Delaware 
corporation dismissed, when a receiver had previously been appointed 
by Delaware court. After a receiver had been appointed by a decree 
of the Delaware courts in proceedings instituted in that state for 
the dissolution of a Delaware company, Tobacco Products Corpo- 
ration of Delaware, plaintiff was appointed fermanent receiver of 
the New York assets of the corporation in an action brought for 
that purpose in the New York Supreme Court, New York County, 
pursuant to section 977-b of the Civil Practice Act. Having quali- 
fied as receiver, plaintiff brought this action in New York, on behalf 
of the corporation, for an accounting against a Delaware corporation 
which was the majority stockholder of Tobacco Products Corpora- 
tion of Delaware, and against the directors of the latter corporation, 
alleging waste of corporate assets. Defendants moved to dismiss 
the action for lack of plaintiff’s legal capacity to sue. The New York 
Supreme Court, Appellate Division, First Department, granted the 
motion. The court noted that the action did not involve the admin- 
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istration of the local assets for the benefit of local creditors, and that 
any sum which plaintiff might recover in this suit for an accounting 
would be general assets and available to all creditors of the corpora- 
tion. “There is no reason, therefore, for the present action to be 
prosecuted by this plaintiff in order to permit domestic claimants to 
pursue remedies granted them under any local policy. Here a Dela- 
ware statutory receiver first took custody of the property involved 
and the statutes of Delaware have vested him with title to the 
choses in action in suit. We are, accordingly, required to hold that 
plaintiff has not legal capacity to sue.” Hutrson, Receiver of Tobacco 
Products Corporation of Delaware v. United Stores Corporation et al., 
New York Supreme Court, Appellate Division, First Department, 
April 10, 1942. Commerce Clearing House Court Decisions Requisi- 
tion No. 280242. William Piel, Jr., of counsel (Inzer B. Wyatt and 
Roy H. Streyer with him on the brief; Sullivan & Cromwell, attor- 
neys) for defendants-appellants United Stores Corporation, George 
Wattley, Eugene W. Stetson and John Foster Dulles. Meyer 
Kraushaar of counsel, (Milton C. Weisman with him on the brief) 
attorney for plaintiffs Cohen, Wachsman & Wassil, and Howard 
De Van, co-attorney for the receiver; Weisman, Cellar, Quinn, Allan 
& Spett, attorneys for receiver. (New York Law Journal, May 23, 
1942, page 2195.) 

Court takes jurisdiction of proceedings seeking removal of voting 
trustees of stock of licensed foreign corporation conducting its prin- 
cipal business operations in New York. In a proceeding instituted 
under section 115(3), Stock Corporation Law, by petitioners as 
voting trust certificate holders for the removal of the respondents 
as voting trustees of the common stock of a Delaware corporation, 
having its principal and executive offices in New York City, author- 
ized to do business in New York and conducting its principal busi- 
ness operations there, the Supreme Court, Special Term, Bronx 
County, granted petitioners’ application to the extent of taking juris- 
diction of the proceeding, holding in abeyance its decision on the 
motion to grant the relief prayed for in the petition, pending the 
submission of an answer. Petition of Allen et al., 35 N. Y. S. 2d 120. 
Jacob L. Holtzmann (Marvin M. Notkins, of counsel), of New York 
City, for petitioners. Larkin, Rathbone & Perry (Henry E. Kelley 
and Francis S. Bensel, of counsel), of New York City, for respondents. 


Corporation, maintaining office in charge of manager who super- 
vised soliciting agents taking orders which were accepted and 
filled out of state, held subject to jurisdiction. “The defend- 
ant is a merchandising corporation handling hospital sup- 
plies and accessories. Its home office is in the City of Chicago. 
It maintains an office in Room 1707, 315 Fourth Avenue, in the 
Borough of Manhattan, New York City. There is a manager in 
charge whose business it is to supervise soliciting agents who take 
orders for goods in this state and send such orders through the New 
York office to the defendant corporation in Chicago. They are 
accepted there and then the goods are shipped direct to the pur- 
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chasers in this state. The summons and complaint in this case were 
served upon C. M. Carter, who was in charge of the New York Office, 
In my opinion, the defendant corporation was doing business in this 
state to such an extent as to bring it within the jurisdiction of this 
Court.” A motion to vacate the service of summons on the ground 
that the corporation was not doing business in the state so as to 
bring itself within the jurisdiction of the courts of the state, was 
denied by the New York Supreme Court, Onondaga County. Thames 
v. Lund et al., 34 N. Y. S. 2d 388; affirmed, 34 N. Y. S. 2d 416. Lusk, 
Buck, Ames & Folmer of Cortland, for plaintiff. John J. Woods 
(Stone, Marvin & Hand, of counsel) of Syracuse, for defendant 
corporation. 


North Dakota. 


Statute relating to ownership of farm land by corporations con- 
strued by State Supreme Court.. A North Dakota law contained 
provisions that all corporations, except certain cooperative com- 
panies, were prohibited from engaging in the business of farming 
or agriculture, and that all such companies owning or holding rural 
real estate, used or usable for farming or agriculture, except such as 
was reasonably necessary in the conduct of their business, were to 
dispose of it within ten years from the date of the act took effect, 
July 29, 1932. Plaintiff, an unlicensed foreign non-profit corporation, 
owning such real property which it had held continuously since 1925, 
sought a declaratory judgment relating to such ownership. The 
Supreme Court of North Dakota ruled that the statute was appli- 

cable to the plaintiff and that its provisions did not deprive plaintiff 
of its property without due process of law. Asbury Hospital v. Cass 
County et al., North Dakota Supreme Court, May 29, 1942. Com- 
merce Clearing House Court Decisions Requisition No. 283217. 
Nilles, Oehlert & Nilles of Fargo, (Abbott L. Fletcher of Minneapolis, 
Minn., of counsel), for appellant. Alvin C. Strutz, Attorney General, 
Wm. R. Pearce, Asst. Attorney General, of Bismarck, and Ralph 
F. Croal, State’s Attorney of Cass County of Fargo, for respondents. 
Traynor & Traynor and Sinness & Duffy of Devils Lake, Burnett, 
Bergesen & Haakenstad of Fargo, C. L. Young of Bismarck, R. J. 
Beede of Elgin and Karl Baldwin of Appleton, Wisconsin, as 
amici curiae. 


Texas. 


Activity of unlicensed brokerage company’s representative in hold- 
ing conferences in Texas to negotiate sale of oil lease on Texas land, 
ruled intrastate activity, requiring company to obtain permit before 
doing business in the state. Defendant corporation employed the 
plaintiff, a New York brokerage corporation, not licensed to do busi- 
ness in Texas, to negotiate the sale of defendant’s oil and gas lease, 
on land located in Texas, to another corporation. This suit was 
brought to recover plaintiff’s commission for negotiating the sale. 
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Defendant answered that the plaintiff had engaged in business with- 
out a permit to do so, and, therefore, was prohibited by law from 
maintaining suit. It was shown that after the plaintiff endeavored 
to effect the sale with officials of the purchasing company in New 
York, plaintiff’s president was referred to a representative of the 
purchaser at Houston, Texas. Plaintiff’s president then went to 
Texas where several conferences were had before the sale was 
effected. The Texas Supreme Court ruled that plaintiff was not 
entitled to maintain suit. The court observed that “the burden rests 
on a foreign corporation, which brings a suit in the courts of this 
State, to show that such foreign corporation had a permit to do 
business in this State, and that such permit was granted before the 
contract was entered into and the business alleged was transacted.” 
The court also remarked that the fact that part of the negotiations 
occurred in New York and part occurred in Texas would not remove 
the case from the provisions of the statute denying recovery to an 
unlicensed foreign corporation. It concluded that an essential part 
of the services claimed to have been rendered by plaintiff as a broker, 
in an effort to make the sale, was performed in Texas and that where 
a nonresident corporation performs an act of a local nature, the 
act is intrastate and is subject to regulation by the state. Normandie 
Oil Corp. v. Oil Trading Co., Inc.,* 163 S. W. 2d 179. Commerce 
Clearing House Court Decisions Requisition No. 280667. Lawler, 
Wood & Childress, Virgil Childress, William N. Bonner of Houston, 
and Black, Groves and Stayton of Austin, for petitioner. Sewall, 
Taylor, Morris & Connally, Ben G. Sewell and J. Toll Underwood 


of Houston, and John S. Keith and Joseph W. Murphy of New York, 
for respondent. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Texas, page 555. 


Taxation 


Indiana. 


Indiana gross income tax held to apply to sales of Indiana com- 
pany to Indiana customers, followed by f. o. b. Chicago shipments 
to Indiana, effected by customers’ trucks or by truck carriers paid 
by the customers. In Allied Mills, Inc. v. Department of Treasury of 
Indiana, decided by the Superior Court of Allen County, April 24, 
1941, (The Corporation Journal, November, 1941, page 39), it was 
held that sales made by an Indiana corporation to Indiana customers, 
in connection with which goods stored in an Illinois warehouse were 
sold to the customers f. o. b. Chicago, Illinois, where the title passed, 
and transportation was effected by trucks owned either by such 
customers or by truck carriers engaged and paid by such customers, 
were not subject to the Indiana gross income tax. Upon appeal, 
this decision has been reversed by the Indiana Supreme Court, which 
observed that the trend of recent decisions appeared “to support the 
view that under the circumstances of the case before us the imposi- 
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tion of a tax of this character by the buyer’s state will be sustained, 
Department of Treasury et al. v. Allied Mills, Inc., Indiana Supreme 
Court, June 8, 1942. CCH Court Decisions Requisition No. 283952. 
George N. Beamer, Attorney General, Joseph P. McNamara and 
David I. Day, Jr., Deputy Attorney Generals, for appellants, 
Barrett, Barrett & McNagny of Fort Wayne, for appellee. 


New York. 


New York corporation held not subject to franchise taxes after its 
dissolution by proclamation. This ruling by the New York Supreme 
Court, Special Term, Kings County, in Brady et al. v. Tax Commission, 
29 N. Y. S. 2d 88, (The Corporation Journal, October, 1941, page 17), 
was affirmed by the New York Supreme Court, Appellate Division, 
Second Department, on February 3, 1942, without opinion, 33 N. Y.S. 
2d 384. On July 29, 1942, the Court of Appeals of New York ruled: 
“Judgment affirmed with costs. No opinion. All concur.” 


Pennsylvania. 


Sales effected by Pennsylvania agents, approved out of the state, 
ruled required to be included in Pennsylvania gross receipts, when 
allocating, for franchise tax purposes, that portion of the capital stock 
allocable according to gross receipts within and without the state. 
A question raised in a recent case before the Dauphin County Court 


of Common Pleas, involving the franchise tax as applied to a foreign 
corporation, concerned the allocation of that portion of its capital 
stock allocable according to gross receipts assignable to Pennsyl- 
vania over total gross receipts. The corporation contended that sales 
effected by salesmen in Pennsylvania which were subject, either 
actually or nominally, to approval at a point outside the state, should 
not, under the statute, be regarded as representing Pennsylvania 
gross receipts. The court refused to interpret the statute in this way 
and upheld an allocation which included such sales as Pennsylvania 
gross receipts. Commonwealth v. Quaker Oats Company,* Dauphin 
County Court of Common Pleas, June 8, 1942. Commerce Clearing 
House Court Decisions Requisition No. 283663. Frank A. Simon, 
Deputy Attorney General, of Harrisburg, for the Commonwealth. 
Snyder, Hull, Leiby & Metzger, of Harrisburg, for appellant. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Pennsylvania, page 914. 
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Appealed to The Supreme Court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


October 1942 Term 


FEDERAL. Docket No. 22. Helvering, Commissioner of Internal 
Revenue v. Sprouse, 122 F. 2d 973. (The Corporation Journal, April, 
1942, page 158.) Federal income tax—stock dividends paid in non- 
voting common stock of corporation. Appeal filed, January 21, 1942. 
Certiorari denied, March 2, 1942. Petition for rehearing denied, March 
30, 1942. Order denying certiorari vacated, and petition for writ of 
certiorari granted, May 11, 1942. 

FepERAL. Docket No. 66. Strassburger v. Commissioner of 
Internal Revenue, 124 F. 2d 315. (The Corporation Journal, March, 
1942, page 134.) Federal income tax—-stock dividend in preferred 
stock declared by corporation which had only one class of stock out- 
standing, all owned by one person. Appeal filed, April 3, 1942. Certi- 
orari granted, May 11, 1942. 


October 1941 Term 


MarYLAND. Docket No. 1021. Powell et al. v. Maryland Trust 
Company, 125 F. 2d 260. (The Corporation Journal, May, 1942, page 
175.) Receivership of railway company—stock pledged under mort- 
gage—trustee’s right to receive cash and stock dividends. Appeal filed, 
March 6, 1942. Certiorari denied, April 27, 1942. Petition for rehear- 
ing denied, May 25, 1942. 

MassacuHuseTts. Docket No. 1185. Canadian Pacific Railway 
Company v. Sullivan et al., 126 F. 2d 433. (The Corporation Journal, 
October, 1942, page 225.) Jurisdiction—service of process on foreign 


railroad corporation. Appeal filed, April 28, 1942. Certiorari denied, 
June 1, 1942. 


* Data compiled from CCH U. S. Supreme Court Service, 1942-1943. 
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Regulations and Rulings 


CaLirorN1a—The Franchise Tax Commissioner has indicated that 
under the allocation formula in connection with the Bank and Corpora- 
tion Franchise Tax Act, gross receipts from sales solicited in California 
by employees of a foreign corporation are to be treated as “California 
sales” regardless of the amount thereof which is delivered from stock 
kept in California. (California Corporation Tax (CT) Service, {| 8-938.) 

CotoraDo—Rules and regulations relating to the Motor Fuel Tax 
Law have recently been released by the Department of Revenue. 
(Colorado CT, J] 4400 et seq.) 

Iowa—The State Tax Commission recently issued a manual con- 
taining the current rules and regulations pertaining to the retail sales 
tax and use tax. (Iowa CT, pages 6161 et seq.) 

Kentucky—A foreign corporation whose sole activity in Ken- 
tucky consists in the maintenance of a bank account and post office box 
in Louisville and the use of an “office runner” who deposits money or 
gets the mail is not “doing business” as contemplated under Section 571 
of the Kentucky Statutes. (Opinion of Attorney General, Kentucky 
CT, ¥ .012.) 

Mississippi—Any corporate interstate motor carrier which quali- 
fies with the Public Service Commission of Mississippi, appoints an 
agent upon whom service of process may be had, and operates its 
vehicles over the highways of the state, is “doing business” within the 
meaning of the franchise tax act, and such a carrier is liable for the 
franchise tax, whether the carrier engages exclusively in interstate or 
intrastate commerce or engages generally in both. The same principles 
apply in determining income tax liability, and all interstate carriers 
“doing business” as above are liable for income taxes on their net 
earnings in the state. (Opinion of Attorney General to Chief, Income 
Tax Division, Mississippi CT, ] 1573.) 

New Mexico—A corporation, upon filing its franchise tax report, 
may not deduct the value of its treasury stock from the value of its 
issued capital stock to reduce the franchise tax assessment. (Opinion, 
Attorney General, New Mexico CT, § 1581.) 

NortH CarRoLina—The Department of Revenue has indicated that 
retailers may deduct, for state income tax purpo sy the federal retail- 
ers’ excise taxes. (North Carolina CT, J 10-556. 

The mere fact that the work performed in North Carolina by a for- 
eign corporation is carried on under a contract with the Federal Gov- 
ernment, and upon property owned by the Federal Government, will 
not exempt the corporation from liability for domestication. (Opinion, 
Attorney General to Secretary of State, North Carolina CT, { .436.) 

Nortu Daxota—The State Tax Commissioner has recently com- 
pletely revised the Sales and Use Tax Rules and Regulations. (North 
Dakota CT, {J 58-800—59-007. ) 

TENNESSEE—A prorata franchise tax need not be paid nor a return 
filed for the period between the issuance of a charter and July 1 suc- 
ceeding. (Opinion, Attorney General to Commissioner of Finance 
and Taxation, Tennessee CT, { 4-023.) 
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Some Important Matters for 
October and November 


This Calendar does not purport to be a complete calendar of all matters 
requiring attention by corporations in any given state. It is a condensed calendar 
of the more important requirements covered by the State Report and Tax Bulletins 
of The Corporation Trust Company. Attorneys interested in being furnished 
with timely and complete information regarding all state requirements in any 
one or more States, including information regarding forms, practices and rulings, 
may obtain details from any office of The Corporation Trust Company or C T 
Corporation System. 


CaLIFORNIA—Quarterly Retail Sales Tax Return and Payment due on 
or before October 15.—Domestic and Foreign Corporations. 

Georcia—Certified Statement for Registration due on or before Novem- 
ber 1.—Domestic and Foreign Corporations. 

InDIANA—Quarterly Gross Income Tax Return and Payment due on or 
before October 15.—Domestic and Foreign Corporations. 

Iowa—Quarterly Retail Sales Tax Return and Payment due on or be- 
fore October 20.—Domestic and Foreign Corporations. 

Louistana—Franchise Tax Report and Tax due on or before October 1. 
—Domestic and Foreign Corporations. 

MassacHusETts—Second installment of Excise Tax due on or before 
October 20.—Domestic and Foreign Corporations. 

New York—Second instalment of Income Tax of Business Corpora- 
tions due on or before November 15.—Domestic and Foreign 
Business Corporations other than real estate and holding 
companies. 

Supplementary Franchise Tax Return (Form 60 CT) due 
on or before November 30.—Domestic and Foreign Corporations 
organized or qualified between May 15 and November 1 of 
current year. 

NortH Daxota—Quarterly Retail Sales Tax Return and Payment due 
on or before October 20.—Domestic and Foreign Corporations. 

Ruope IsLtanp—Semi-Annual Report to Director of Labor during Oc- 
tober and April—Domestic and Foreign Corporations employ- 
ing five or more persons in Rhode Island. 

West Vircinta—Quarterly Business and Occupation (Gross Sales) 
Tax Return and Payment due on or before October 30.—Domestic 
and Foreign Corporations. 
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Supplementary Literature 


In connection with its various activities The Corporation Trust Company publishes the 
following supplemental pamphlets, any of which will be sent without charge 
to readers of The Journal. Address The Corporation Trust Company, 
. 120 Broadway, New York, N. Y. 


Contracts You Can’t Enforce. Some interesting case-histories which 
show the advisability of a contractor getting his lawyer’s advice 


before undertaking construction work outside his home state, even if for the 
federal government. 


After the Agent for Service Is Gone. What will happen then if suit is 


brought against the company? Some examples taken from actual 
court cases, with full texts of the final decisions. 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages for busjness corporations, 
the attractive provisions for non par value stock, and a brief summary of the 


statutory requirements, procedure and costs of incorporation—all reflecting the 
amendments adopted in 1941. 


Spot, Stocks—and Interstate Commerce. Treats, in a general and 
informal way, of the relation between the carrying of goods in 
warehouses in outside states and the statutory obligations which that activity, in 
some states, places on the corporation owning the goods. 


What Constitutes Doing Business. (Revised to March 15, 1939.) A 
184-page book containing brief digests of decisions selected from 
those in the various states as indicating what is construed in each state as “doing 
business.” The digests are arranged by state, but a Table of Cases and a Topical 
Index make them accessible also by either case name or topic. There is also a 
section containing citations to cases on the question of doing business such as 
to make the company subject to service of process in the state. 


When a Corporation Leaves Home. A simple explanation of the 
reasons for and purposes of the foreign corporation laws of the 
various states, and illustrations of when and how a corporation makes itself 
amenable to them. Of interest both to attorneys and to corporation officials. 


Amendments to Delaware Corporation Law, 1941. Contains complete 


text of the amendments adopted at the 1941 session of the legislature, 
giving for each one a brief explanation of its purpose and effect. 


We've Always Got Along This Way. This is a 24-page pamphlet 
giving brief digests of cases in various states in which corporation 
officials who had thought they were getting along very well with statutory repre- 
sentation by a business employe suddenly found themselves penalized in unusual 


and often embarrassing ways: such as one company that Jad to pay its employe- 
representative's alimony. 


What! We Need a Transfer Agent? Nonsense! The foregoing is the 
title of a pamphlet which describes in detail, with many illustrations, 
the exact steps through which a stock certificate goes in being transferred from 
one owner to another by an experienced transfer agent—purpose being to enable 
any corporation official to judge more accurately whether or not his own company 
should use the services of a transfer agent. 


Judgment by Default. Gives the gist of Michigan Supreme Court case 
of Rarden v. Baker and similar cases in other states, showing how 
corporations qualified as foreign in ary states and utilizing their business em- 


ployes as statutory representatives are sometimes left defenseless in personal 
damage and ether suits. 
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CCH FEDERAL * x x 
TAX GUIDE SERVICE 


LOOSE LEAF—ALWAYS UP-TO-DATE 


% Taxes—hard-hitting, and far reaching. The new drastic war- 
time federal tax laws of 1942 will increase revenue payments as 
never before. Everyone regardless of his interest in federal tax 
matters—if he is only responsible for the size of the federal tax 
bill of one small business or the correctness of one personal income 
tax return—must get all essential new tax facts to prepare for the 
inevitable. 


The CCH FEDERAL TAX GUIDE SERVICE is timed and 
primed to bring subscribers continuously new tax facts and data 
needed for swift, trouble-free handling of the wartime rush of 


federal tax questions—speeding the flow of revenue vital to winning 
the war. 


Practical and understandable, this handy, useful loose leaf manual 
gives a straightforward explanation of the basic federal tax law, 
complete regulations, filled-in forms and other timely helps, sup- 
plemented by current reports of important new developments 
throughout the year. In addition, the complete texts of the 
basic federal revenue statutes are included without extra charge 
in the supplementary loose leaf CCH INTERNAL REVENUE 
CODE SERVICE, always up-to-date. 


Write for Complete Details 


ComMMERCE CLEARING House, Ing, 


LOOSE LEAF SERVICE DIVISION OF THE CORPORATION TRUST COMPANT 


New Yor« Cmicaso WASHINGTON 
Empire STATE BLOG. 214 N. MICHIGAN AVE. MUNSEY BLDS. 





: Sec. 562, P. 
120 BROADWAY, NEW YORK, N. Y. ; 


Posrmastzra—If undeliverable For Any Reason, notify 
sender, staéing reason (and new address, if known, 
if addressee has moved) on postage for 
which is guaranteed. 
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The War Committee of the Bar of 
the City of New York has found a rich 
source of scrap metals in the old and 
no longer used corporate seals stored 
away in almost every corporation law- 
yer’s office. It is a way in which lawyers 
in other cities too may help the war 
effort: Bring out any such old seals and 
get them to your local salvage committee. 
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